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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Wshington, D. C
on the 19th day of March, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation Adm nistration,

Conpl ai nant,

Docket
V. SE- 9006

RI CKY L. TEAGUE

Respondent .

OPI NI ON AND ORDER

Respondent has appealed from the oral initial decision
I ssued by Adm nistrative Law Judge WIlliam E. Fow er, Jr. on
Septenber 6, 1989 (at the conclusion of an evidentiary hearing),
and confirmed by order of COctober 17, 1989.' By those
decisions, the law judge affirmed an order of the Adm nistrator
suspendi ng respondent’s commercial pilot certificate for 60 days

for his alleged violation of sections 91.9 and 91.79(b) of the

'That portion of the Septenber hearing transcript that

contains the oral initial decision and order is attached. The
Cctober order, as pertinent, states only that the oral initial
decision is “finalized.” The law judge' s use of this two-stage

procedure is discussed infra.
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Federal Aviation Regulations (“FAR’), 14 C.F.R Part 91.°

The conplaint arose as a result of respondent’s May 30, 1987
piloting of a banner-towing flight above and in the vicinity of
Ray Stadium Meridian, M5, while a concert was in progress.
Respondent was alleged to have overflown the stadium and environs
at an altitude of less than 500 feet. Based on the testinony of
one eyew tness, ‘the law judge found that respondent’s altitude
was approximately 200 feet (Tr. p. 99), in violation of both
cited sections. Respondent did not appear, and no W tnesses were
offered on his behalf. After the oral initial decision was
i ssued and in accord with the |law judge's instructions,
respondent submtted a deposition in which he denied flying at
l ess than 1,000 feet.

Respondent has appeal ed, claimng that he was denied due

process and noting especially the Board' s failure to serve the

‘FAR § 91.9 (currently 91.13(a)) provided:

No person nay operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

FAR 8 91.79(b) (currently 91.119) provided:
M ni num safe altitudes: Cenera

Except where necessary for takeoff or |anding, no person
may operate an aircraft below the follow ng altitudes:

(b) Over congested areas. Over any congested area of a
city, town, or settlement, or over any open air assenbly
of persons, an altitude of 1,000 feet above the highest
obstac#e within a horizontal radius of 2,000 feet of the
aircraft.

‘The Adninistrator offered two witnesses. The other testified
as to the FAR requirenments and the FAA s investigation.
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notice of hearing by certified mail, an alleged violation of 49
C.F.R 821.8.° For the reasons that follow, we agree that the
procedure used in this case was inappropriate, inconsistent with
our rules, and had the effect of denying respondent a fair
opportunity to be heard. W, therefore? grant. the appeal and
remand this case for further proceedings consistent with this
opi ni on.

A chronol ogy of the procedural history of the case is
necessary. The initial notice of hearing, which provided 30-
days' notice, was apparently properly served by certified mail.°
Due to a scheduling conflict, respondent requested and received a
post ponerment pending further order.

The record indicates that, on August 3, 1989, the hearing
was reset for September 6, 1989. Counsel for the Admnistrator,
in an affidavit, indicates she received this information by
tel egram on August 3rd. Both respondent and his attorney (M.

Bankester) testify, under oath, that they were not so advised.

‘This procedural regulation provides, in relevant part:

(a) Service by the Board. The Board will serve orders,
notices of hearing, and witten initial decisions upon the
parties to the proceeding by certified nail. Qher docunents
wll be served by certified nmail or by regular mail (including
U. S. Governnent franked envel ope).

éEnphasis added.) Respondent al so argued, based on his categorica
enial and the alleged bias of the Admnistrator’s eyew tness, that
the evidence presented by the Adm nistrator failed to support the
| aw j udge’ s concl usi on. Due to our conclusion regarding the
procedural issue, we do not reach this question.

"Respondent alleges no irregularity there, and the docket
contains the certified mail return receipt fromrespondent Teague.
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According to M. Bankester, and confirmed by an assistant in his
office, they learned of the hearing only the day before
(Septenber 5th), and only in the course of a telephone call from
a staff menber in the NTSB's Ofice of Admnistrative Law Judges
concerning an entirely different subject.® M. Bankester was

ot herwi se engaged and was unable to prepare for or attend the
next day’s hearing. Respondent did not attend (the reason not
being of record).’

M. Bankester was able to locate a Jackson, M5 attorney (M.
Chance) to appear at the hearing. M. Chance inmmediately sought
a continuance, reporting the prior day' s conversation with Board
personnel, and noting an apparent |ack of Board records show ng
any tel egram comuni cation to Al abama during the rel evant period.
He al so pointed out that he was inadequately prepared to proceed,
having received but a few faxed docunents from M. Bankester only
1 hour prior to the hearing. Tr. at 2-5.

In response, the Adm nistrator’s counsel stated her
readi ness to proceed. She did not, however, offer any
information regarding the issue of notice to respondent or his
counsel .

The | aw judge denied the request for a continuance. He

“The call concerned the absence of attachnents referred to in
the Admnistrator’s responses to interrogatories. At the hearing,
it also was argued that discovery had therefore not yet been
conpl eted and the hearing was prenature.

‘W& note in this regard that the hearing was schedul ed in
Jackson, M5 Respondent lived in Florida, and at the tine was
working for Eastern Airlines out of Manmi. M. Bankester's office
was in Robertsdale, AL.



found that a telegram dated August 3, 1989 was sent to
respondent, and to M. Bankester. He went on to hold that:

These telegrams are always followed up with certified nail

as well as sonetimes a regular--if the certified mail is

returned, then it’'s--regular mail is sent. This is highly
unusual if in fact neither counsel for the respondent or the
respondent did not receive notice of this hearing.
Tr. at 8  However, the law judge indicated that he did not have
the return receipt (nor are there any in the docket, other than
the one nentioned above for the first-scheduled hearing). The
| aw j udge concluded that the age of the case and the expense to
the government, as well as the case |load of his office, mlitated
agai nst a continuance "unless it’'s practically a life-or-death
matter.” Tr. at 9.

The law judge then attenpted to mnimze the harmfromthis
result by allowing the record to remain open for 45 days, so that
respondent could introduce evidence, by affidavit or
deposition. *As noted, the law judge did not, however, await
the record’ s close before issuing his initial decision.

Wiile we share the |aw judge’ s overall concern that
deci sions not be unnecessarily delayed and woul d encourage
i nnovative procedures to correct particular procedural m shaps,
concerns for timeliness may not and do not outweigh a

respondent’s right to due process. Accord Administrator v. Bays,

NTSB Order EA-2660 (1988). The approach adopted in this case was

_ ‘Respondent did so, filing his own deposition urging his
Lmumence. He denied receiving any notice of the Septenber
earing



i nadequate to ensure a fair hearing. One matter, especially,
conpels us to vacate the |law judge' s decision and direct a new
heari ng.

The notice of the reschedul ed hearing was a “notice of
hearing” as that termis used in 49 C F.R 821.8. As such, our
rules required that it be sent by certified mail. The facts do
not support the law judge’s finding that it was so sent, and we
are conpelled to reverse it. Admnistrator v. WIf, NISB Order
EA- 3450 (1991).

The Administrator’s counsel testified in her affidavit that
she received the notice via telegram There is no indication in
the record that she received a followup certified letter, as
suggested by the law judge. Furthermore, the Adm nistrator does
not argue, nor is there any basis in the record to support the
law judge's finding that, in this case (as opposed to what he
described as the general practice), both respondent and his
counsel received the notice via certified mail.’

The effects of the notice defect in this case warrant a
hearing de novo, wherein respondent and his counsel-in-fact are
provi ded proper notice and thereby given the necessary
opportunity to prepare their case, and where any and al

W tnesses for both sides appear before the law judge so that he

"There is equally no record basis in this case for his finding

that telegrans were sent to both of them In fact, the evidence
supports the contrary concl usion. The docunent in the docket
dealing with telegraphic notice of the hearing date indicates two
addresses: M. Bankester’s and that of the Adm nistrator’s counsel
Respondent hinself is not even |isted.
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may better assess credibility.” The events and results here
illustrate exactly why 49 C F.R 821.8(a) -- which we expect wll
be followed in every case -- demands a higher |ikelihood of
service than that offered by telegram delivery. Neither
respondent nor his counsel were able to attend the hearing. The
attorney who did attend for M. Bankester was unprepared.

Regardl ess of the law judge s opinion regarding either the
credibility of the Adm nistrator’s witnesses or M. Chance’s
ability, with little preparation, to cross-exam ne them

respondent was denied a fair opportunity to be heard.

ACCORDI NGY, |IT IS ORDERED THAT
1. Respondent’s appeal is granted,
2. The law judge's orders of Septenber 6 and Cctober 17, 1989
are vacated; and
3. This matter is remanded for further de novo proceedings
consistent with this opinion.
COUGHLIN, Acting Chairman, LAUBER, KOLSTAD, HART, and

HAMVERSCHM DT , Menbers of the Board, concurred in the
above opinion and order.

“Use of after-hearing depositions thwarts a prime purpose of
oral hearing -- to allow the law judge to study W tness demeanor in
assessing credibility. The process used here prevented the |aw
judge from a face-to-face assessnent of conflicting testinmny. W

al so suggest that hol ding open the record after issuing an initial
decisionis, in effect, nore in the nature of a petition for

reconsideration than it is a neutral or useful method of mtigating
a perceived due process defect.



